LEAVE FROM WORK AFTER
A REPRODUCTIVE LOSS

FACT SHEET

The Fair Employment and Housing Act (FEHA),
enforced by the Civil Rights Department (CRD),
protects the right of most California employees
to take up to five days of leave from work after a
reproductive loss. This fact sheet discusses who
is eligible to take reproductive loss leave, when
they can take it, how much leave is available

to them, and whether they can get paid while
they are out. It also covers protections against
retaliation related to reproductive loss leave and
what an employee can do if their employer does
not follow the law. For more information, see
Government Code section 12945.6.

DEFINITIONS

A reproductive loss event is any of the following;:

+ Miscarriage
« Stillbirth

» Failed adoption - for example, if a birth
mother or legal guardian breaches or
dissolves an adoption agreement, or if an
adoption is not finalized for another reason

+ Failed surrogacy - for example, if a
surrogate breaches or dissolves a surrogacy
agreement, or if an embryo transfer fails

» Unsuccessful assisted reproduction - for
example, a failed intrauterine insemination
or embryo transfer

ELIGIBILITY

+ Employees who work for public employers of
any size - or private employers with five or
more employees — and have worked for the
employer for at least 30 days before taking
leave are eligible.

+ An employee can take leave following
their own reproductive loss event or that
of another person - such as a spouse or
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partner - if the employee would have been
the parent of the child born or adopted.

+ Itis against the law for an employer to
interfere with or deny an employee’s right to
take leave after a reproductive loss if they
meet the above criteria.

TIMING AND DURATION OF LEAVE

The law requires employers to provide eligible
employees with a minimum of five days of
leave for a reproductive loss event. Employees
can, but do not have to, take their leave days
consecutively. This means they can choose

to take all five days at once or break up the
days over a longer period, as long as their
leave is completed within three months of the
reproductive loss event.

If an employer has an existing leave policy
that applies to reproductive loss events, the
employee must take reproductive loss leave
according to that policy. An employer’s policy
may provide for more leave than the legally
required minimum.

When a single reproductive loss event occurs
over several days, the law treats it as one event.

If an employee experiences more than one
reproductive loss event in a year, they are
entitled to no more than 20 days of reproductive
loss leave in that one-year period unless an
individual employer’s leave policy provides for
more time.

Reproductive loss leave is separate from, and

in addition to, other types of leave to which
employees are entitled. Examples include, leave
to care for one’s own serious health condition or
that of certain family members available under
the California Family Rights Act (CERA) and
Family and Medical Leave Act (FMLA), or leave
for disabilities related to pregnancy or childbirth
available under FEHA. If an employee is on



https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=202320240SB848
https://calcivilrights.ca.gov/wp-content/uploads/sites/32/2023/02/Expanded-Family-And-Medical-Leave_ENG.pdf
https://calcivilrights.ca.gov/wp-content/uploads/sites/32/2022/12/Pregnancy-Disability-Leave-Fact-Sheet_ENG.pdf
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another type of leave during the reproductive
loss event, they can take reproductive loss leave
within three months of finishing the other form
of leave.

PAY DURING REPRODUCTIVE LOSS
LEAVE

Some employers have paid leave policies that
cover reproductive losses. Employers that do
not have an applicable paid leave policy must
let employees use any available vacation time,
sick days, personal days, or PTO to cover their
reproductive loss leave so they can get paid.
Otherwise, reproductive loss leave may be
unpaid.

RIGHT TO CONFIDENTIALITY

In general, employers are required to keep
confidential any information an employee
provides when exercising their right to
reproductive loss leave. Employers are, however,
allowed to disclose this information when
required by law or to internal personnel or legal
counsel when necessary. The law does not
require an employee to submit documentation in
support of their leave request.

UNLAWFUL RETALIATION

It is against the law for an employer to retaliate
against an employee who exercises their right to
reproductive loss leave. This means an employer
cannot fire, demote, fine, suspend, discipline,

or otherwise discriminate against someone for
requesting or taking reproductive loss leave.

In addition, an employer cannot retaliate against
an employee for testifying about their own - or
someone else’s - reproductive loss leave during
a legal proceeding involving this right.
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FILING A COMPLAINT

If an employee thinks their employer violated
their right to reproductive loss leave, or
retaliated against them in relation to this type of
leave, they have three years to file a complaint
with CRD. CRD will issue a right-to-sue so the
employee can pursue their case in civil court.
They cannot file an employment discrimination
lawsuit in court without receiving a right-to-

sue from CRD. CRD may also investigate the
complaint.

If, after an investigation, CRD finds reasonable
cause that the employer broke the law, it may
require the parties to go to mediation in order
to try reach a settlement and, if the complaint
can’t be settled, CRD may file a lawsuit on
behalf of the employee. Possible remedies
include:

» Forcing the employer to change its policies
or practices

+ Getting the worker hired or re-hired

» Requiring the employer to undergo training

+ Damages (money) for emotional distress

An employee can file a complaint in one of three
ways:

* Online by creating an account and using our
interactive California Civil Rights System

(CCRS)
* By mail using a printable intake form
+ By calling our communication center at

800.884.1684 (Toll Free), 800.700.2320
(TTY), or California’s Relay Service at 711

CRD can provide reasonable accommodations
for people with disabilities during the complaint
process.

For translations of this guidance, visit:
calcivilrights.ca.gov/posters/employment

This guidance is for informational purposes only, does not establish substantive
policy or rights, and does not constitute legal advice.
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